discussing the matter with Mr. Young or Mr. Stewart, and he
indicated that he did not consider it "that much of a hazard"
(Tr. 293).  He also did not dispute Mr. Cavenaugh's testimony
that the holes in the columns were used to align them,
but he indicated that he had no knowledge of any such holes
and has never heard of them being used for that purpose
(Tr. 295-296}.

Inspector Cavenaugh was recalled for additional testimony,
and he indicated that "impact loads" caused by a "pyramiding"
and sudden falling of filter cake materials in a bin cone
are common occurrences.  He pointed out that the bins are
specifically designed to withstand such loads, and he concluded
that there has to be something wrong with a structure of this
kind to allow it to collapse (Tr. 315).  He reiterated that
it was his opinion that the collapse of the bin in question
was caused by the misaligned stub columns, and that his
opinion that the columns were misaligned by as much as eight
inches was based on his examination of the physical evidence
which remained after the collapse, and the fact that two
placement holes were off center (Tr. 315-316).

Procedural Motion

At the conclusion of the petitioner's case, respondent's
counsel made a motion to dismiss the proposal for assessment
of civil penalty filed against Mr. Necessary on the ground
that petitioner presented no evidence to support its assertion
that he had any knowledge that two bin columns were misaligned
by eight inches.  Conceding that the evidence presented by
petitioner may establish that Mr. Necessary was aware of
the fact that one column was misaligned by two inches, and
conceding further that petitioner's evidence and testimony
may support a conclusion that the bin was not in good repair,
and therefore in violation of section 77.200, respondent's
counsel asserted that there is no evidence to support a
"knowing" violation against Mr. Necessary (Tr. 227-228) .

Petitioner's counsel argued in opposition to the motion
to dismiss/ and in support of his case asserted that the
evidence presented by the testimony of the two welders and
Mr. Cavenaugh show without a doubt that two of the columns
were misaligned, that this caused the structure to collapse,
and that as the on-site foreman, Mr. Necessary should have
known that the structure was unsound (Tr. 227-239).

After further consideration of the oral arguments in
support of and in opposition to the motion to dismiss, it was
denied (Tr. 240) .

2592ucted {Tr. 188).
